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BREAKING THE VICIOUS CIRCLE IN EU-TURKEY RELATIONS: VISA NEGOTIATIONS"

Against the backdrop of an accession process thatdome to a virtual halt, the visa-free
travel is the most tangible and visible area thatkish nationals associate mostly directly
with EU membership and seek to reap benefits frohe visa issue has been at the forefront
of Turkey-EU relations and has become highly “poilted” and even “securitized”. It has
also assumed sui generisiature, which falls at odds with EU law, valuesldhe coherence

of EU policies.

Visa policy is a multi-faceted issue with legal,nadistrative, technical and economic
dimensions. The visa liberalization between Turéeg the EU, however, has become highly
and alarmingly political. This is the result of tl#J)’'s new approach, which attempts to
balance security concerns and external stabilzatieeds by offering the incentive of visa
liberalization to neighboring countries. Increasingmigration fears as well as some other
internal security concerns, have transformed ttsa \iberalization from a legal/technical
matter into a security issue. In fact, closelyteddlato the phenomenon of the “securitization of
migration’, visa liberalization has become “securitized” heseaof its association with the
inevitable increase in the number of (illegal) ingmaints and asylum seekers and the

subsequent challenges they pose to the EU mendies’sinternal security and welfare state.

Visa-Free Travel as a Foreign Policy Tool

Visa-free travel has become an important EU forgigticy tool. As the momentum of
enlargement continuously diminishes, the EU hasnbeging visa liberalization as an
incentive for influencing reforms in neighboring urries. According to polls, visa
liberalization is perceived as one of the most italegoenefits that non-EU citizens aspire to

reap from the Union.

! This article has been publishedTiarkish Policy QuarterlyVol. 11, No. 1, Spring 2012, pp. 121-131.
2 Jef Huysmans, “The EU and the Securitization ofsliion”, Journal of Common Market Studiegol.38,
No.5 (December2000), pp.751-77.



The EU has recently reached many visa-liberalinatigreements with several countries at its
periphery. As an exchange, the states that beddfiben these agreements were obliged to
put forward and implement several reforms in thestice and home affairs area in order to
align their legislation with the EEcquis In the Western Balkans, for instance, the praspec
of visa-free travel led to the signing of readnussiagreements and the enforcement of

comprehensive reforms.

The visa liberalization process has been succégsisdd as an influential foreign policy and
integration tool which has helped the EU to inceeds soft power and improve its
international imagé&.However, in the absence of clear and concise add®w to obtain visa
liberalization as well as mutual political will, @nin an environment of mistrust and
“accession fatigue” felt by Turkey, the packagerapph of the EU (visa facilitation in return

for readmission) presents a rather perplexing pgctu

Visa policy as a tool of “policing at a distanté$ an effective way of drawing the lines

between the “wanted” travelers and those who areepeed as a threat to security and could
potentially destabilize the internal security arhesion of the Schengen area. In addition,
“unwanted travelers” are perceived as threats @ontblfare state and labor market of the EU

member states.

Visa liberalization for Turkey has been labeled presented by European officials as a threat
to the EU’s internal security since it would incseahe crime rates in the member states. It
has also been perceived as a threat to “sociatalisg®, because a potential flux of Turkish
immigrants —who would take advantage of the vibarhlization— would erode the member
states’ national identity. Turkish nationals haweib “otherized’ in the construction of the

European identity and made the issue more vulnetalypolitical manipulation.

3 Zeynep Ozler and Ilke Toygur, “Visa-Free Traved:It Working as an EU Foreign Policy ToolZRIDE,
April 2011, http://www.fride.org/publication/901/visa-free-trwis-it-working-as-an-eu-foreign-policy-taol
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Visa Issue in Turkey-EU Relations

In order to address this negative development, i$hrkfficials, academics and NGOs have
been using legal arguments. More specifically, thaye been asking to be given the rights
that have been envisaged in the Association Agraeifi®63) and its Additional Protocol

that went into force in 1973. Although the rulda# is the backbone of the EU, the efforts of
the European Commission to enact EU law have bematered futile by the indifference and

political resistance of some EU member states.

The “Soysal” Case of February 2009 has been a toiledo this respect. The judgment of the
European Court of Justice (ECJ) concerns two Thrkisry drivers, Mr Soysal and Mr
Savatli, who were refused visas in order to drové&ermany. The case law stipulates Article
41(1) of the Additional Protocol is to be interm@tas meaning that it precludes the
introduction, as from the entry into force of tipabtocol (1 January 1973), of a requirement
that Turkish nationals must have a visa to enterténritory of a member state in order to
provide services there on behalf of an undertakistgblished in Turkey, since, on that date,
such a visa was not required. In this scope, Geyimansa practice was deemed unlawful
given that, starting from July 1980, Germany introed a visa requirement for all Turkish
nationals seeking entry into Germany. In other wpttle Soysal judgment gives a personal
right to any Turkish national who wishes to cometiie EU to provide services, to enjoy
access to the territory of any member state orb#isés of the same conditions which applied
either in 1973 or on the date when the relevant begratate joined the EU. This includes the
right not to have to obtain a visa to go to the MemState in question if such a requirement

did not exist at the relevant time.

In the aftermath of the Soysal ruling, only Germamg Denmark complied to the European
Commission’s request, although the Soysal rulinigoisnd to have implications in nine other
member states as welHowever, even their response was inadequateaictipe. Themere
procedural change, namely the visa exemption donumegjuired by Germany for certain
categories of visitors to enjoy visa exemption, wesrictive in scope (service recipients are
not included) and in fact led to more confusion gaperwork, exacerbating complaints

instead of addressing them. While administrativercaulings are ongoing in the Netherlands

® For a detailed account refer to Prof. Kees Grodijleand Prof. Elspeth Guildvisa Policy of Member States
and the EU Towards Turkish Nationals After Soysalifed and Updated Second Editifistanbul: IKV
Publications, 2011).



and Germany with no hint of supportive politicallliwisome other member states like

Belgium, France and Italy have done nothing so far.

Despite the fact that Turkish citizens and esplcisbme specific categories (Erasmus
students, academics, civil society representateteg have been adversely affected by the
visa requirement, the Turkish business communitypashaps the most significantly and
intensely affected category. Even though the Custtmion between the EU and Turkey
allows the free movement of goods, the businessnten manufacture and sell these goods
cannot move freely because of the visa requirem8oinetimes the visa application
procedure takes so long that when the visa isl§inssued is of no use to the businessmen,
because they have already missed an important dassiappointment. Also, the nature
(violation of privacy and confidentiality) and nuerbof the required documents (exceeding
20) have tremendously damaged Turkish businessmieoa kave lost many of their
international professional contacts. These visalirements create unfair competition, thus
violating not only the provisions of the Customsidunbut also of the Article 41(1) of the

Additional Protocol of the Ankara Agreement.

On the contrary, their European counterparts arereexempt from the visa requirement or
are able to acquire visas at the airport upon @rby paying just a very small fee of 15 Euros.
This in turn puts Turkish businessmen in a disathged position and hampers arms-length
bargaining. It becomes extremely difficult for théonconduct their regular business relations,
let alone initiate new business deals. It shoutod &le noted that Turkey is the only candidate
country to be in the Customs Union prior to EU menmship. This particular situation
accompanied by the visa barrier has sparked debhteg the need to re-evaluate and even to

re-negotiate the Customs Union.

Another category that is significantly affected thy visa requirement is the one of Turkish
Erasmus students. Since 2004, Turkish students baee participating in the Erasmus
program, however this right is severely hamperedhieyvisa practices of the EU consulates.
This is absolutely against the Erasmus spirit dred dbjectives laid down in the Decision
2317/2003/EC of the European Parliament and then@buwhich explicitly states the

following: “In order to ensure that the beneficemiof the program enjoy a high-quality
welcome and stay, the Member States should enddavomake their visa processes as

straightforward as possible.”



In the same vein, the obligation to submit extemsdocumentation coupled with long
bureaucratic procedures suffice to wear out an rinas student’s initial motivation,
enthusiasm and willingness to study abroad. Thave been many cases of Erasmus students
who were admitted to a European university but eddte courses because of a delayed visa
approval and had to start their academic semelstiersthan their fellow classmates. Finally,
many Turkish Erasmus students who were acceptedRoogram did not go or even gave
back the scholarships that they received. Thessaaseal the magnitude of the problem and

are not in any case “unfortunate incidents”.

The results of the “Visa Hotline Project” confirtnetse problems. The project conducted by
the Economic Development Foundation (IKV) and tlmesd8els-based NGO European Citizen
Action Service (ECAS) with the support of the Uniah Chambers and Commodity
Exchanges of Turkey (TOBB) received well over 1G@nplaints in Turkey and abroad
within only 2 months — the hotline operated betwdEvember 2009 and January 2011.
was the first civil initiative documenting the neguand scope of the visa problem with real-
life stories of the “visa victims” from differentalskgrounds. The study revealed the negative
impacts of the visa requirement for Turkish natlenan trade, education and tourism. The
project also presented the “human” dimension, whgcloften overlooked, the feelings of
injustice, discrimination and humiliation voiced kiyie Turkish business community
representatives, and shared by other segmentsigtygonhich in some cases have led to an
emotional reaction towards the EU.

Turkey has had an association relation with the ditde 1963, is a party to the Customs
Union since 1996 and a negotiating candidate s20f%. Therefore, it is important for both
Turkey and the EU to establish sound relations taukle deep-rooted prejudices and
misperceptions in order both sides to be well-preghdor Turkey’s full membership. Lifting

the obstacles hindering the free movement is aectfe tool of “Europeanization” and a

significant step towards increased interactionhat ¢ivil society level. This would be in

" Zeynep Ozler and Melih Ozso¢isa Hotline Project-Final Repofistanbul: IKV Publications, 2010).



accordance with the strategy propdsey the European Commission whereby there would be
three pillars with the third one concerning theatien and maintenance of political and
cultural dialogue between both sides’ civil so@sti

Although Turkey is neither the migrant-sending doyrof the 1960’s nor the political
asylum-seeker country of the 1980’s, the stricaaslicy for Turkish nationals —that has been
initiated since the 1980s— has remained the sawen the idea of lifting visa restrictions is
met with severe criticism by some member states. Sfadow of the past, where fears for a
Turkish migration wave prevailed, still exists wotit taking into account Turkey’'s new
economic and political reality. Despite significasftanges on the ground, such as the net
return of Turkish immigrants from Germany and tegdl implications of the recent case law
by the European Court of Justice’s decision to théevisa requirement for Turkish citizens

illegal, the visa application still exists.

Turkey's transformation from a migrant-sending doyio a significant hub and transit point
for irregular migrants has been causing serious@ms to some EU member states and
makes them hesitant to accept the lifting of visatrictions. The volume of irregular
crossings at the Turkey-Greece border and therghber of third country nationals crossing
through Turkey are often cited as the most alarrdexelopments.

It is true that Turkey is an important land roube migrants coming from Africa, the Middle
East and Asia with the aim to go to the Schengamici@s. However, it is apparent that
neither the use of military/police forces nor theeation of fences will offer long-term
solutions to the problem of irregular migration.cBumeasures only intensify the feeling
among Turks that Turkey is not perceived as a Wdupartner but rather as the “other” that
needs to be kept at the gate. The EU, as a ratamtai, should come to terms with the reality

and adopt a new understanding and policy towardkeluconcerning migration and security.

8 “ Communication from the Commission to the Councl #re European Parliament - Recommendation of the

European Commission on Turkey’s progress towardession”European Commission’s website October
2004, http://ec.europa.eu/enlargement/candidate-courttrigsy/key documents_en.htm




This will help the EU to protect more effectivelizet borders of Greece, Bulgaria and

Romania, thus making the Schengen borders moreesecu

Among all the candidate and potential candidatenttaes, Turkey remains the only state
without an official EU roadmap towards visa-freavel. After granting visa-freedom to the
Western Balkan countries —initially Serbia, Macadoand Montenegro and later Bosnia-
Herzegovina and Albania while Kosovo is also orckrathe EU has paved the way to visa-
free travel for “Eastern Partnership” countriesitially Georgia, Moldova and Ukraine
followed later by Armenia and Azerbaijan, with Beia being the next— to enhance business
opportunities and to facilitate interpersonal cotgaUnfortunately, the same level of political
support does not exist in the case of Turkey. dydication of the Visa Code —dating back to
5 April 2010- and European Commission’s Decisiod®fctober 2011 on a harmonized list

of documentare far from being an effective panacea to theecuiproblems.

The European officials often use technical critéoiathe resolution of the visa deadlock and
assert that, unlike Western Balkans, Turkey has fotitled conditions ranging from
readmission agreement to border management. Thehawever, that —despite inadequate
financial assistance and little encouragement ftoenEU— Turkey is working hard to carry
out major reforms in the field of justice and hoaffairs is often neglected. The introduction
of biometric passports since June 2010, the deafbina framework law on Foreigners and
International Protection , by the Migration and Asy Bureau of the Turkish Ministry of
Interior —inspired by and going beyond EU standarand the efforts in order to put forward
an integrated border management strategy thatmeilease the number of readmissions and
asylum capacity —during a critical point becausehef turmoil in the Arab region and the
refugee inflows from Syria— are significant measutet should not be overlooked. It can be
argued that Turkey has still plenty of room for noyement but it is trying to put forward
reforms despite the lack of significant incentiaesl much ambiguity from the EU.

The major obstacle towards a visa roadmap is tpeirey of an EU-Turkey Readmission
Agreement. The readmission agreement negotiatwnish started in 2003, have been into a

stalemate for a long time because of major disagee¢s between the two sides. The

® Hugo Brady, “Saving Schengen: How to protect padsipee travel in Europe”Website of Centre for
European Reforp23 April 2012 http://www.cer.org.uk/publications/archive/repo@i2/saving-schengen-how-
protect-passport-free-travel-europep.41




Readmission Agreement, because of its asymmetratate, is clearly and disproportionately
to the disadvantage of Turkey since it will havecéory most of the burdens associated with
the readmission. However, since the reset of tlyptreions, Turkish officials have worked
in close cooperation and in a constructive mann#r their European counterparts based on
the principle of the “fair burden sharing”. Afteorig negotiations which were held behind
closed doors, the text was approved in the JuaideHome Affairs meeting of 24 February
2011. However, a vague mention of the “visa diakbgad mobility for Turkish citizens” was
far from meeting Turkey’'s expectations. Additiogalla last minute insertion of a new
paragraph, which explicitly stated that this dialegloes not constitute a negotiating mandate,
made valid the Turkish fedfs Since then, Turkey's official position is to sighe
readmission agreement only when the EU explicitymmits itself to offering “visa

liberalization” to Turkish nationals.

Turkish declaration is almost “breaking the routif@ the EU, which had established the
pattern of grantingisa facilitationto the Western Balkan countries in return for, agiother
criteria, readmission agreements ensuring thirdntgunationals could be returned to the
respective Balkan country they crossed to enteei®gpdn. For Turkey, visa facilitation by the
EU is not a sufficient incentive. In fact, it isstep backwards because Turkish citizens
already have the legal right to travel without aayieven though Member States’ resist the
practice of this right.

It is worth mentioning the results of a project rd out by ECAS regarding the
implementation of the Visa Facilitation Agreemeli¥&~A) in the Western Balkans. The
project revealed, to put it bluntly, that the “vifilitation does not really mattet®. In the
wake of visa facilitation, the desired positiveeets seem have not come or have been offset
by other delays and costs. Strikingly enough, WIEAS in force, it has become harder, not
easier, to obtain visas compared with the past.

19 “Council Conclusions on EU-Turkey Readmission Agnent and related issues, Justice and Home Affairs
Council Meeting”, European Council website, 24-25 February 2011,
http://www.consilium.europa.eu/uedocs/cms_Datal/fpwessdata/en/jha/119501.pdf

1 ECAS “Does it really matter? Visa facilitation in the Wers Balkans: Monitoring of the New Agreements”,
ECAS website25 April 2012 http://www.ecas-citizens.eu/content/view/138/146/.




Turkish EU Minister and Chief Negotiator Egemen Bampnstantly highlights this point —for
domestic as well as international consumption— wieadvocates for visa liberalization. On
the other hand, some EU member states have beemnngahat Turkey already enjoys visa
facilitation. ** This line of reasoning refers to the fragmentedkikhn passport regime and
specifically to the fact that special or green passholders can already benefit from visa-free
travel. Special passport is issued to former memlwérthe National Assembly, former
ministers, first, second or third grade public s&tg¢ and pensioners, mayors as well as to the
spouses and children (with limitations) of the splepassport holder$. Since 2007, more
than 1 million green passports were issued, whaststitutes 8 percent of the total number of
passports? This fact had led many European officials to ssgge Turkey, as an alternative
way for resolving the visa problem, to issue maeeg passports. In the same vein, it is also
articulated that the widespread use of green passf@oone of the reasons that the Turkish
State did not focus enough or turned a blind eydhenvisa problems and refrained from
adopting a more pro-active stance on the issue \leme were suitable opportunities — e.g.
when the EU Visa Regulation of 539/2001 was ameimuedder to move the Western Balkan

countries from Annex | to Annex II.

Going back to the link between visa facilitatiordaeradmission, in order the EU to be able to
effectively “sell” the readmission agreement to Keay, it has to offer a set of well-defined
rules leading to visa liberalization. An obscurentien of a “visa dialogue” is not enough in
order to convince Turkish politicians and officidts carry out costly reforms. Furthermore,
Turkey fears that even if all the reforms will beeamplished and the technical criteria will be
met, the right to visa-free travel might still iz granted due to lack of political will of some

member states.

Turkey’s Visa Policy

Faced with “closed doors” in the European frontyKey has turned to its long-neglected
neighbors. In an attempt to revitalize trade refaiand tourism as well to enhance good-

neighborly relations, Turkey has lifted visas foe ihationals of Syria, Yemen, Libya, Jordan,

12 Extracted from the author’'s meeting notes withstate officials working on the visa section.

13 “Information about PassportsTurkish Foreign Ministry websitevww.mfa.gov.tr

14 “Number of Passports ProducedNebsite of General Directorate of Turkish Mint aRdnting Office,
http://www.darphane.gov.tr/upload/files/Pasaportiorgdf.
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Lebanon etc. This development, however, has raigetterns and questions in European
circles as to whether Turkey is drifting away frdne EU norms since it has lifted visas for
countries that belong to the EU’s “blacklist”. Bsagting visa to its neighbors, Turkey intends
to intensify trade and tourism opportunities aslvasl to improve neighborly relations at a

time when Europe is suffering from a severe ecoonamsis.

In line with the slowing down of its accession pss, Turkey can be seen as taking
pragmatic steps to compensate for the lack of pgsgin its relations with the EU and the
failure of the Union to initiate visa liberalizatio However of course due to the recent
developments in Syria, Turkey’'s efforts to opentapts non-European neighbors is also
faltering.

Furthermore, Turkey’s visa policy towards EU citigeis criticized as not being uniform,
raising concerns among Commission officigl€urrently 11 EU Member States must have a
visa in order to enter Turkey, which can be obtaiaé the Turkish borders by paying 15
Euros. Citizens of 16 other Member States are el@infpom the visa regulation for short
stays. Furthermore, instead of taking steps indinection of addressing EU’s concerns,
legislative change in the opposite direction isemady. Due to a recent legislative change,
which aimed primarily to curb irregular migrationdaillegal residence in Turkey, foreigners
can only stay 90 days in a period of six monthsatTit the equivalent of how much time a
Turkish national holder of green-passport can spend European country, where he/she
entered visa-free. Europeans now need to apply fgsidence permit for stays exceeding
three months. Also, criteria to obtain work permare definitely not easy. These changes
signal a tougher policy by Turkish officials or entlency for more restrictive policies as a
reaction for the EU’'s member states visa practioesrds Turkish nationals. Whether these
changes are the result of realistic calculationsreras retaliatory measures is debatable.
Turkish citizens’ disillusionment with the EU inased when the EU lifted visas for Serbia,
Macedonia and Montenegro. Public demands for Thrlasithorities to implement the
reciprocity principle —in other words, to impose&isa to EU nationals, has increased. This
continuing frustration has made the visa probleensymbol of the deteriorating relations and

slowing accession negotiations between Turkey hacdElJ. This has also adversely affected

5 European CommissiotiTurkey 2011 Progress ReporEuropean Commission’s website2 October 2011,
http://ec.europa.eu/enlargement/pdf/key documebid/package/tr_rapport 2011 en.pdf
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the integration efforts as well as the Europeaiomaprocess, which reached its peak in the
2003-6 period.

Minister Egemen Bagi has emphasized in many instances that it is “n@ese and

“ridiculous” that “remote countries” such as BeliZzgaraguay and Uruguay enjoy visa-free
travel while negotiations are being conducted Withidova, Russia and Ukraine, but not with
Turkey. Talking to some European diplomats in Belsfe said that: “When our citizens are
insulted on a daily basis in the consulates of Eles [when they apply for visas], one may
ask the question as to why we should help the Ed thieir problems when we are treated

this way."*°

Future Perspectives

Croatia, which started the accession negotiationshe same day as Turkey on 3 October
2005, will join the Union on July 2013 as the E28" member. Currently, Turkey enjoys
visa-free travel with Croatia but it will not lalsing given that Croatia will have to align with
the Schengen acquis and thus demand visas from tountries. There will be another
dividing line in the neighborhood between Turkey &ime Western Balkan states because the
latter —including Kosovo— will be enjoying visa-€réravel, while Turkey will not. The same
might be the case for Russia and other ex-SoviptBRe&s, and it will be ever more difficult

for the EU to defend the coherence of its regi@adicies and conditionality.

In conclusion, EU’s visa policy towards Turkey istrsustainablé’ At this point, Turkey
deserves a visa roadmap with clearly-set guideli@s®gd on fair and objective criteria, which
would reflect the EU’s honest commitment for vigeetalization. It should be understood that
mere gestures or empty promises are not enoughaeymime has come for the EU to really
take action by reaching a new deal with Turkey dgration®. It is not only desirable to

bring Turkey closer to the EU, but it is also thdyopossible way for ensuring Turkey’s vital

16 valentina Pop, “Turkey to EU: No visa-free, no cfadown on migrants”’Euobserver website27 January
2011,http://euobserver.com/15/31708

" Gerald Knaus and Alexandra Stigimayer, “Being faifTurkey is in the EU's interestEuobserver website,
12 March 2012http://euobserver.com/7/115560

18 Hugo Brady, “Saving Schengen: How to protect passipee travel in Europe”Website of Centre for
European Reforp23 April 2012 http://www.cer.org.uk
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cooperation in migration and asylum managementchviare of critical importance for the
EU.

A political solution is needed. The legal, admiratitte and technical aspects are only parts of
the broader picture and are not enoymgt sein order to give a solution to the current
stalemate. Only politics can do this. The practredllections of Turkey's attainments in the
legal sphere so far depend solely on the politsglere and Turkey’s success within this
environment. In the meantime, several importanallediplomatic and technical initiatives
and reforms should continue to be supported as agethe stronger cooperation at the civil-

society level.

13



